




















On Wednesday May 30, 2018 father shared his May 29, 2018 post with four more members of the 
synagogue, writing that he was defending himself, disgusted with himself and embarrassed but hopeful 
he will get the son back. 

In that May 30, 2018 posting, father acknowledged the inappropriateness of his postings: "If I saw 
someone post like I have been recently, I'd be like :k man stop throwing your shit on the feed, and it's 
not right, and no matter whose wrong don't make it public I agree to all But I'm desperate I got 
nothing else I want to defend myself I actually am disgusted with myself and so embarassed, I'll never be 
the same. But being under the microscope and defending all the allegations, I feel that creating public 
awareness might have a tiny chance of helping me and I'll take it. I want people to know what's going on 
because this can't happen this easily. People shouldn't be able to just do this to someone. I m disgusted 
with myself and totally embarrassed but maybe ill (sic) get my son back. " 

Although mother is not explicitly mentioned by name (and is referred to as "mother" just once) in the 
postings, viewers of the posts who were in the synagogue could reasonably conclude that father was 
referring to mother and the parties' ongoing divorce. 

Mother received contacts from friends and acquaintances regarding father's postings. 

Mother is a licensed social worker who is employed by a therapy practice and also sees private practice 
clients. 

The Court credits mother's concerns that the postings by father will become known in her professional 
community and might adversely impact her employment and self-employment. 

The Court credits mother's concerns that the postings by father will damage her reputation in the 
parties' religious community and subject her to gossip and scorn. 

The Court finds that father's posing, taking and posting of the photo of the parties' child (then less than 
one year old) with a cigarette in his mouth was in poor taste, even if intended as a joke, and causes the 
Court to question father's maturity. 

The issue of free speech versus the May 24, 2018 orders was argued to some degree at the contempt 
hearing. Father first raised this defense in his answer to the contempt complaint yet the issue merited 
but a portion of a single sentence: "the Husband denies that the Court has the authority to issue the 
prior restraint on speech contained in the May 24, 2018 Temporary Order". Neither party submitted 
memoranda of law to the Court before, during or after the contempt hearing on this issue, significant 
given the common placement of such non-disparagement orders in Probate and Family Court orders. 
Non-disparagement provisions are also frequently contained within documents such as divorce 
separation agreements and contempt complaints deriving therefrom. Counsel for the parties agreed 
that there seemed not to be any case law on point in the context of domestic relations matters. 
Consequently, the trial court reviewed the law on free speech and its permitted constraints. 

CASE LAW: 

Tiberius Quinn v Gjoni, 89 Mass. App. Ct. 408 (2016), involved extension and vacate of a District Court 
209A abuse prevention order which included a provision restricting defendant's ability to post 
information about plaintiff online. Plaintiff claimed the defendant was inciting others through his online 
postings to threaten and harass her. The district court ordered defendant "not to post any further 
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information about her or her personal life online or to encourage the mobs". Defendant argued that the 
provision impermissibly interfered with his First Amendment rights and was also "overly broad". The 
Appeals Court declined to reach the free speech argument, but only for reason of mootness and also 
said that defendant had not briefed the First Amendment issues at all. 

In Care and Protection of Edith & others, 421 Mass. 703 (1996), a district court judge ordered that the 
father of children not "discuss any aspect of the ongoing proceedings with any member of the media... If 
it is reasonable to believe that the information communicated will lead to the identity of the subject 
children." Other specific court orders were : "No party.... shall directly or indirectly release to any 
member of the media, any photograph or likeness of the children while the subject of this petition." ; 
"No party shall directly or indirectly release to any member of the media any information pertaining to 
the children's past or present psychological and/or physical condition if said information could 
reasonably be associated with the children by one not a party to this proceeding."; "No party to this 
action shall discuss any aspect of the ongoing proceedings with any member of the media or permit 
anyone else to discuss such proceedings on his or her behalf and direction if it is reasonable to believe 
that the information communicated will lead to the identity of the subject children." The defendant 
objected to any limitations on his right to criticize the way that the government agency (then known as 
Massachusetts Department of Social Services) handled his children's care and protection proceeding and 
handled such cases in general. Citing Alexander v. United States, 509 U.S. 544 (1993) , the First 
Amendment of the Constitution of the United States and Article 16 of the Massachusetts Declaration of 
Rights, the Supreme Judicial Court described such orders as a "classic" example of a prior restraint and 
declared that the constitutional principles that govern our consideration of the challenged order are 
well established and are not significantly different between federal and state protections as to free 
speech. The Court also criticized the lack of hearing and factual findings before these orders were 
issued. 

In Commonwealth v. Norman Barnes, et al, 461 Mass. 644 (2012) were raised the issues of free speech 
of the press to report and the broad availability to the public via Internet "livestreaming" in a criminal 
dangerousness hearing during which a minor sex assault victim's name was disclosed in open court. The 
district court judge ordered the redaction of the name of the alleged victim from an audio and video 
recording and ordered a temporary stay of public access to an archive of that recording. That case is not 
directly on point with our Shak case, given that the balance of interests and public policy concerns 
centered around the defendant's ability to receive a fair trial in future proceedings against him, the 
press freedom to report, and the public interest in transparency of court proceedings. But Barnes did 
address what was central to the resolution of the Shak case: freedom of speech guaranteed by the First 
Amendment as well as Massachusetts Article 16. The issues in Barnes are center stage in our Shak 
case: Probate and Family Court orders not to speak or write, issued in a domestic relations case in 
pursuit of circumscribing conduct vexing to a spouse and which, presently or in the future, may also 
affect child best interests. The Internet platform exponentially and in perpetuity magnifies the 
availability of that potentially harmful speech, no matter how free. In Bar nes, the SJC decided that the 
"prior restraint" doctrine applies to administrative and judicial orders forbidding certain 
communications when the orders are issued in advance of the time that such communications are to 
occur. 

Court orders such as temporary restraining orders and permanent injunctions that actually forbid 
speech activities are classic examples of prior restraints. In Barnes, there was the additional public policy 
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ingredient: protecting from public consumption the identify of a 15-year-old minor female alleged to be 
the victim of forced prostitution. The SJC recognized sensitivities of adolescents to "invasions of privacy" 
and was also mindful of "at least a reasonable likelihood that the recording and public archiving of the 
dangerousness proceedings would cause emotional distress and related harm to the minor if she were 
to be accidentally identified". Referring to Globe Newspaper Co. v. Superior Court, 457  U.S. 596 (1982), 
Bat nes recognized that "safeguarding the physical and psychological well-being of a minor" may be a 
compelling interest, but a determination of the measures necessary to protect that interest must occur 
on a case-by-case basis considering factors such as the minor victim's age, psychological maturity and 
understanding, the nature of the crime, the desires of the victim, and the interests of parents and 
relatives." Barnes criticized the Commonwealth's argument about psychological or physical harm 
resulting from broad publicity about the charges and the minor female's connection to them because 
the Commonwealth failed to provide affidavits or other evidence that would enable the judge to verify 
these contentions; nor did the Commonwealth present evidence relating to the particular minor's 
psychological state or the extent to which she or her family had sought privacy. Barnes found that it was 
at least a reasonable likelihood that the recording and archiving of the proceedings would cause 
emotional distress and related harm to the minor if she were to be accidentally identified. Barnes also 
discussed the issue whether forbidding the posting of the archived recording on a website was a less 
(but not necessarily the least) restrictive reasonable alternative available. The government failed to 
show that forbidding the "posting" of the archived recording on the Internet was the least restrictive 
reasonable alternative. The ordered restraint ( name redaction ) lacked detailed findings of fact 
necessary to demonstrate that no reasonable less restrictive alternative to the order would protect the 
minor's privacy interest. 

Globe Newspaper Co. v. Superior Court, 457 U.S.596_, 607-608 (1982) held that safeguarding the 
physical and psychological well-being of a minor may be a compelling interest but the determination of 
the measures necessary to protect that interest must occur on a case-by-case basis, considering factors 
such as the minor victim's age, psychological maturity and understanding, the nature of the crime, the 
desires of the victim, and the interests of parents and relatives. Such evidence must be produced such as 
affidavits or some sort of expert testimony. 

Commonwealth v Johnson, 470 Mass. 300 (2014) recognized a "hybrid" of conduct and speech where 
the speech was integral to establishing the commission of the crime of criminal harassment under 
M.G.L. ch. 265 sec. 43A. This case involved neighbors with adjoining properties and the constitutionality 
of the criminal harassment statute and its application to acts of cyber harassment. The Court considered 
whether a pattern of harassing conduct that includes both communications made directly to the targets 
of the harassment and false communications made to third parties through Internet postings solely for 
the purpose of encouraging those parties also to engage in harassing conduct toward the targets can be 
constitutionally proscribed by the statute. They also considered whether, to the extent that this pattern 
of conduct includes speech, that speech is protected by the First Amendment or is unprotected speech 
integral to the commission of the crime. The goal of the defendants' online postings was to encourage 
unwitting third parties to repeatedly contact and harass the victims at their home or by telephone. The 
defendant's conduct included speech that was not protected by the First Amendment but was rather 
integral to criminal conduct. The Court may also consider whether the pattern of conduct would cause a 
reasonable person to suffer substantial emotional distress. Where the sole purpose of the defendant's 
speech was to further his endeavor to intentionally harass the victims, such speech is not protected by 
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the First Amendment and does not provide a defense to criminal charge simply because the actor uses 
words to carry out his illegal purpose. Speech or writing used as an integral part of conduct in violation 
of a valid criminal statute is not protected by the First Amendment. These were not "fighting words" 
which are a well defined and limited category of speech that is not protected because it does not 
represent an essential part of any exposition of ideas or are of such slight social value as a step to truth 
that whatever meager benefit that may be derived from them is clearly outweighed by the dangers they 
pose. Speech and conduct frequently overlap and may be incapable of precise differentiation. It is 
apparent that cyber harassment will consistently involve a hybrid of speech and conduct. There is 
content within the communications but the very act of using the Internet as a medium through which to 
communicate implicates conduct. The victims' fear and anxiety were real and actual, not hypothetical. 
The fear was not the uneasiness associated with day-to-day living but rather the outcome of the 
ominous and hostile acts perpetrated by the defendants which continued to escalate and the totality of 
the situation evoked the type of serious negative emotional experience required under the statute. The 
Johnson court noted that there is no criminal invasion of privacy statute in Massachusetts. 

O'Brien v Borowski, 161 Mass. 415 (2012) involved a police officer who had charged a party with a 
crime and the party later gave the officer the "middle finger". The SJC found the civil harassment law, 
Chapter 258E, effectuated legislative intent and the definition of harassment did not include 
constitutionally protected speech, confining the meaning of harassment to either "fighting words' or 
"true threats". The SJC decided that Chapter 258E is not constitutionally overbroad because it limits the 
scope of prohibited speech to constitutionally unprotected true threats and fighting words. There may 
be types of threats that contain ideas or advocacy such as a threat to picket an organization if it does not 
,yield to a demand to take some social or political action. Such a threat may cause a fear of economic loss 
of unfavorable publicity or defeat at the ballot box but such fears cannot be enough to make the threat 
a "true threat" that may be prohibited as civil harassment. Because the trial court order lacked any 
findings, the SJC did not decide the issue whether the "middle finger" was protected free speech. 
Instead the Court was confined to a general analysis of the civil harassment statute and concluded that 
the statute's requirements ("three or more acts of willful and malicious conduct and that a specific 
person committed with the intent to cause fear, intimidation, abuse or damage to property and that 
does in fact cause fear, intimidation, abuse or damage to property" ) applied only to speech that was 
"fighting words" or "true threats" and thus did not constitutionally infringe free speech. There is no 
"reasonable person" requirement in the statute to muddy the free speech issue. The SJC repeated the 
Chaplinsky v. New Hampshire, 315 U.S. 568 (1942) analysis that there are certain well-defined and 
narrowly limited classes of speech that are not protected because they are no essential part of any 
exposition of ideas and are of such slight social value is clearly outweighed by the dangers they pose. 
The "middle finger" without accompanying conduct of a threat nature did not fall into the definition of 
abuse, were not a true threat or fighting words because abuse as defined in Chapter 258E includes the 
act of attempting to cause or causing physical harm to another while placing another in fear of imminent 
serious physical harm. 

Thus the SJC's balancing test roadmap as applied to Probate and Family Court non-disparagement 
orders is: 

(1) is the speech free; 

(2) is the order a restraint; 
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(3) what harm does the Probate and Family Court seek to restrain; 

(4) what is the governmental public interest to be served by the ordered restraint; 

(5) is that public interest compelling; 

(6) is the ordered restraint the least restrictive reasonable alternative. 

RATIONALE: 

Given the findings of fact, and applying the relevant constitutional guidelines, the required analysis for 
the Probate and Family Court as to non-disparagement orders in domestic relations cases (but excluding 
209A restraining orders) is: 

Both paragraphs 6 and 7 of the May 24, 2018 temporary orders are a classic form of speech restraint. 

A portion of paragraph 6 implicates a different government interest : "Neither party shall disparage the 
other— nor permit any third party to do so — especially when within hearing range of the child" 
(emphasis added). Although "within the hearing range of the child" may not constitute a clear and 
unequivocal order to sustain a complaint for contempt, it is sufficiently clear from a due process notice 
standpoint to inform father of what he is not to do. But as to the free speech issue, notwithstanding the 
young age of the child and the cognitive limitations inherent with that age, the Court credits that portion 
of the order because it serves to protect the best interest of the child not to be exposed to the rancor 
between parents and that interest will continue to be served as the child matures. That is a compelling 
government interest which justifies limiting specific disparaging speech uttered within hearing of the 
child. Although no arithmetic limits are contained within the order, "within hearing" is susceptible to 
common interpretation and sufficiently describes the proscription. 

But In their current form, the rest of paragraph 6 ("Neither party shall disparage the other — nor permit 
any third party to do so ....") and the entirety of paragraph 7 ("Neither party shall post any comments, 
solicitations, references, or other information regarding this litigation on social media") are problematic 
when scrutinized in the light of the free speech case law. 

The first and most obvious is the prohibition that each party shall not permit third parties to disparage 
the other party. There is a question of the ability of a party to control speech and conduct of third 
parties and, to the extent that it were possible, whether the third parties may also have free speech 
interests. The better order would prohibit either party from permitting the minor child to be within 
hearing of third parties who are in the midst of verbally disparaging one of the parents or an order 
which prohibits either party from showing to or permitting a minor child to access such video, audio or 
written disparagement. 

The balance of paragraph 6 ("Neither party shall disparage the other " ) and all of paragraph 7 
("Neither party shall post any comments, solicitations, references, or other information regarding this 
litigation on social media") run afoul of the overbroad prohibition and are classic examples of free 
speech which are neither "fighting words" nor "true threats". 

Paragraph 7 would, for example, prohibit both parties from merely posting the date of an upcoming 
hearing, what may be an innocuous piece of information bereft of any negative connotation. 
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Father's social media postings on Facebook as to his opinions and assessments of mother and the 
divorce litigation may or may not constitute defamation but the First Amendment and Article 16 dictate 
that he is free to speak/write/post them and Probate and Family Court orders to restrain these are 
constitutionally impermissible no matter how narrowly crafted, except as below and only when children 
are in the government interest equation. 

Such free speech which identifies or implicates minor children of a party should compel heightened 
scrutiny, especially when the speech are posted to social media platforms to be viewable in perpetuity. 

In circumscribing such speech, there is a compelling governmental interest: to protect minor children 
from the threat of harm and repercussions of unbridled commentary about family dirty laundry aired in 
a public and infinite domain: the Internet and social media. That portion of paragraph 6 as to the child is 
sufficiently narrow and necessary to protect against the harm; there is no reasonable available less 
restrictive alternative to the order. Here, the father was distributing/posting information on social 
media in a manner that he knew would have a certain effect; he specifically targeted an audience that 
knew both he and mother: members of their social and religious communities. The nature of the 
information was derogatory to mother and might harm her public or professional business reputation. 
But the free speech case law is clear that such public or professional business harm does not supersede 
father's right to utter or post such disparagement even if it did result in such harm and even if mother 
could establish harm to her reputation in the religious community and a decrease in the demand for her 
professional services and thus reduced income. 

Not reached in the Shak case but nevertheless capable of repetitive litigation in the thousands of 
domestic relations cases that flood our courts each year are cases of restraining order and domestic 
relations protective orders which serve the important public policy interests of protecting victims or 
potential victims of violence due to gender, marital or parental relationships. To this compelling 
interest, our Probate and Family Court judges have issued orders prohibiting 209A defendants from any 
means of "contact" with plaintiffs including posting on the Internet or through third parties. Even if 
there were no disparagement element to such speech, should judges be prohibited from these types of 
orders by free speech guarantees or is the public policy interest jprotecting victim from further fear or 
intimidation or harassment) more compelling and trump the constitutional guarantee.? 

There is a separate scrutiny of what otherwise may be protected free speech; the long recognized public 
policy interest in the Commonwealth of preserving a child's best interest which necessarily includes 
being shielded from parental combat, with the analysis distinguished by age of the affected child. 
Notwithstanding the lack of research or other evidence provided by the litigants to the Court in the Shak 
case, the Court takes judicial notice based on the hundreds if not more cases it has heard in the Probate 
and Family Court which have demonstrated the pernicious effects on minor children, of all ages beyond 
infant cognition, of parental disparagement to which the children were exposed, whether in person or 
through internet or social media postings. Even those minor children unable to comprehend such 
disparagement irI the here and now will become able to later discover such upsetting postings which are 
preserved in perpetuity by the internet, to be culled, savored, and disseminated by family, gossipers, 
antagonists and the general public in and beyond the community of the parties. That harm is not merely 
confined to the child's knowledge. 

There is an unassailable public policy interest in protecting children from potential harm in having peers 
,hear and see parental disparagement posted by one parent or another or re-posted, shared, "liked" or 
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disseminated by family members who have decided to join the fray. Once posted on social media and 
re-posted, there are no means to permanently delete and ensure future non-sharing or dissemination of 
disparaging materials such as naked photos, so-called "revenge porn", compromising text messages, or 
less provocative yet still hurtful disparagement. 

Without some narrowly crafted and least restrictive orders, speech and writing no matter how profane, 
'provocative or untrue about the other half on social media seems protected unless "fighting words" 
and "true threats" which apply to parties of all stripes not just duelists in domestic relations litigation. 

Even speech which demonstrably and statistically affects the other parent's economic bottom line, 
professional or social reputation seems protected. 

The notion of what constitutes "disparagement" is also fluid and may in some cases be in the eyes of the 

offended. Other forms of disparagement can readily be identified by their connection to gender or 

genitalia: the "C" word, "B" word, and others in the same rhetorical specie. According to free speech, 

these comments uttered or written in the context of a heated divorce or custody battle (where there 

are no children involved) have no more protection than a plumber who is maligned by a poor review 

posted on the Internet or a business site dedicated to rating professional or commercial expertise and 

customer satisfaction. In the Court's view, the existence of children heightens the compelling interest 

'and demand for scrutiny against those free speech. 

The Court takes judicial notice of the real possibility that once posted on whatever platform of social 

media, disparagement has left the control of the poster and subsequent destinations remain free to re-

post, share, "like", or transform into other mediums for public viewing by present and future 
generations not only of family members but others important to the well-being and nurturing of 

children: peers, teachers, religious and social communities, extended and remote family members. More 

sinister, such information is ultimately available for trolling by persons with bad intent. 

While recognizing the compelling governmental interest in restraining speech disparaging to a parent in 

a way that a child might now or in the future be adversely affected, such restraint orders must be 

narrowly tailored and child- centric. Such limitation serves as a less restrictive alternative to shutting 

.down all disparagement which free speech protects against. 

A special carve-out is already in place to protect proven victims of gender-based violence such as 

plaintiffs in Chapter 209A restraining orders (no "contact" even by otherwise protected free speech); 

domestic relations protective orders pursuant to Chapter 208 section 34B; and Chapter 208 section 18 

orders prohibiting restraint of personal liberty which arguably cover disparaging language (" the probate 
court in which the action for divorce is pending may prohibit from imposing any restraint upon his 
or her personal liberty during the pendency of the action for divorce The court may make such 
further order as it deems necessary to protect either party or their children, to preserve the peace or to 
carry out the purposes of this section relative to restraint on personal liberty.") Section 18 has come to 

serve somewhat different purposes. The statute allows a judge to respond with some immediacy and 

flexibility to harassing behaviors that may be temporarily exhibited by parties during divorce 

.proceedings but which do not rise to the level of abuse justifying intervention under chapter 209A 

(quoting from Hennessey v. Sarkis, 54 Mass. App. Ct. 152 (2007). These statutes also come under free 
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speech scrutiny when only disparaging language is complained of and when the free speech is uttered, 
written or posted in furtherance of or accompanied by criminal conduct in such a way as to strip the free 
speech protection ( see Johnson, above, where the defendant's conduct included speech that was not 
protected by the First Amendment because it was integral to criminal conduct ). 

Chapter 208 sections 28 and 28A permit the Probate and Family Court to enter permanent and 
temporary orders regarding the care of children. "Upon a judgment of divorce, the court may make such 
judgment as it considers expedient relative to the care, custody and maintenance of the minor children 
of the parties and may determine with which of the parents the children or any of them shall remain... 
for the benefit of the children. " Section 28A states "(d)uring the pendency of an action seeking a 
modification of the judgment for divorce the court may make temporary orders relative to the care, 
custody maintenance of such children. Every order entered relative to care and custody shall include 
specific findings of fact made by the court which clearly demonstrate the injury, harm or damage that 
might reasonably be expected to occur if relief pending a judgment of modification is not granted." The 
Court has similar authority to issue orders for the best interests of children born to parents who are not 
married to each other. See chapter 209C section 15 (" the court may..... issue a temporary order or 
final judgment including a vacate, restraining or no — contact order to protect a party or child"). 
Violations of such orders may be prosecuted criminally. 

JUDGMENT ON COMPLAINT FOR CONTEMPT: 

In order to find a defendant in civil contempt there must be a clear and unequivocal order (see Larson v. 
Larson, 28 Mass. App. Ct. 33811990) and the defendant must have willfully violated the order as 
determined by clear and convincing evidence. (See Richard G. Birchall, 454 Mass. 837 (2009). 

As to Paragraph 6 of the Court's May 24, 2018 temporary orders ("Neither party shall disparage the 
other — nor permit any third party to do so — especially when within hearing range of the child"): the 
order constitutes an impermissible restraint on free speech protected by the United States Constitution 
First Amendment as well as Article 16 of the Massachusetts Declaration of Rights. 

Father is not in contempt as to disparagement of mother. 

Father is not in contempt as to disparagement of mother within the hearing of the child, given the 
child's age and level of cognition. 

Father is not in contempt as to the order portion "nor permit any third party to do so" because it 
presents an impossibility and is beyond father's ability to control. 

As to Paragraph 7 of the Court's May 24, 2018 temporary orders ( "Neither party shall post any 
comments, solicitations, references, or other information regarding this litigation on social media."): the 
order constitutes an impermissible restraint on free speech protected by the United States Constitution 
First Amendment as well as article 16 of the Massachusetts declaration of rights. Father is not in 
contempt. 

The Court does find that "disparagement" is capable of common understanding and is not vague or 
overly broad despite the innumerable words and phrases in which it may be expressed. 
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FURTHER ORDERS ON FUTURE DISPARAGEMENT: 

Given the special case of minor children and their need to be protected from the disharmonious 
disparagement exchanged by their parents, given the potentially infinite dissemination of such 
disparagement over the Internet and social media to third persons and strangers, the Court issues the 
following orders with the intention that they constitute the least restrictive alternative but foster the 
compelling public interest in protecting minor children which must supersede constitutionally protected 
speech. The State has a compelling interest in protecting children from being exposed to disparagement 
between their parents and from being exposed on Internet and social media to third persons who may 
be able to identify and locate the children for nefarious or other purposes harmful to the child. The 
Court's use of the age of fourteen as the cut-off is purposeful and guided by the Massachusetts Uniform 
Probate Code which permits children who have reached the age of fourteen to self- petition for 
guardianship; further, that age has been recognized by the courts as conferring upon those children a 
voice in custody and parenting time disputes. 

1) Until the parties have no common children under the age of 14 years old, neither party shall 
post on any social media or other Internet medium any disparagement of the other party when 
such disparagement consists of comments about the party's morality, parenting of or ability to 
parent any minor children. Such disparagement specifically includes but is not limited to the 
following expressions: "cunt", "bitch", "whore", "motherfucker", and other pejoratives 
involving any gender. The Court acknowledges the impossibility of listing herein all of the 
opprobrious vitriol and their permutations within the human lexicon. 

2) While the parties have any children in common between the ages of three and fourteen years 
old, neither party shall communicate, by verbal speech, written speech, or gestures any 
disparagement to the other party if said children are within 100 feet of the communicating 
party or within any other farther distance where the children may be in position to hear, read or 
see the disparagement. 

3) With respect to any child they have in common, neither party shall post on any social media or 
other Internet medium any photos of said child or children with a cigarette, cigar, or any other 
smoking device in the child's mouth or otherwise pose the child in a manner which would cause 
the Court, upon proof furnished, to doubt the party's maturity to parent the minor child. 

4) Neither party shall post on any social media or other Internet medium, specifically including but 
not limited to dating websites or other sites for the purpose of meeting other persons for 
relationships, romance, or sexual relations any photos of or videos of any minor child the 
parties have in common. Either party shall be permitted to post photos or video of the minor 
child on social media but only if posted in such a way as to control access to a group consisting 
solely of family members of either party related by blood or marriage. 

Date: 0 Crobpg_ i 1 t 001

George F. Phelan, Judge \

Probate and Family Court 
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COMMONWEALTH OF MASSACHUSETTS 

TRIAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

Norfolk County Case Number 18D0158DR 

Masha M. Shak, Plaintiff ("Mother") 

v. 

Ronnie Shak, Defendant ("Father") 

The Trial Court hereby reports this case because it involves novel, systemic and Important matters which 
appear in many if not most temporary orders and divorce agreements in the Probate and Family Court: 
"Non-Disparagement" orders, their enforceability via contempt complaint, and constitutionally 
protected speech. After hearing on a contempt complaint in an ongoing divorce complaint, this Court 
on October 24, 2018 issued a finding of no contempt but issued further temporary orders of non-
disparagement in the ongoing divorce. The trial Court hereby STAYS the ORDERS issued on October 24, 
2018. 

REPORT PURSUANT TO Mass. R. Dom. Rel. P. 64(a) 

Question: Are "Non-Disparagement' orders an impermissible restraint on constitutionally protected 
free speech. 

Question: Are "Non-Disparagement" orders enforceable and not an impermissible restraint on free 
speech when there is a compelling public interest in protecting the best interests of minor children. 

Designation of Appellant: The Trial Court hereby designates as aggrieved party the Plaintiff 
("Mother") Masha M. Shak. /1 /2

Date 0 CrOMe Z q t ?or Geo ge F. Phel.in, Judge 

Probate and Family Court 
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Amendment I. Establishment of Religion; Free Exercise of..., USCA CONST Amend.... 

United States Code Annotated 
Constitution of the United States 

Annotated 
Amendment I. Religion; Speech and the Press; Assembly; Petition 

U.S.C.A. Const. Amend. I-Full text 

Amendment I. Establishment of Religion; Free Exercise of Religion; Freedom 

of Speech and the Press; Peaceful Assembly; Petition for Redress of Grievances 

Currentness 

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government 
for a redress of grievances. 

<Historical notes and references are included in the full text document for this amendment.> 

<For Notes of Decisions, see separate documents for clauses of this amendment:> 

<USCA Const Amend. I--Establishment clause; Free Exercise clause> 

<USCA Const Amend. I--Free Speech clause; Free Press clause> 

<USCA Const Amend. I--Assembly clause; Petition clause> 

U.S.C.A. Const. Amend. I-Full text, USCA CONST Amend. I-Full text 
Current through P.L. 116-5. Also includes P.L. 116-8. Title 26 current through 116-12. 
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Art. XVI. Liberty of the press; free speech, MA CONST Pt. 1, Art. 16 

Massachusetts General Laws Annotated 
Constitution or Form of Government for the Commonwealth of Massachusetts [Annotated] 

Part the First a Declaration of the Rights of the Inhabitants of the Commonwealth of Massachusetts 

M.G.L.A. Const. Pt. 1, Art. 16 

Art. XVI. Liberty of the press; free speech 

Currentness 

ART. XVI. The liberty of the press is essential to the security of freedom in a state: it ought not, therefore, to be restrained 
in this commonwealth. The right of free speech shall not be abridged. 

Notes of Decisions (727) 

M.G.L.A. Const. Pt. 1, Art. 16, MA CONST Pt. 1, Art. 16 
Current through amendments approved February 1, 2019 
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Art. LXXVII. Annulment of Pt. 1, Art. 16, and adoption of..., MA CONST Amend.... 

Massachusetts General Laws Annotated 
Constitution or Form of Government for the Commonwealth of Massachusetts [Annotated] 

Articles of Amendment 

M.G.L.A. Const. Amend. Art. 77 

Art. LXXVII. Annulment of Pt. 1, Art. i6, and adoption of 

new Article relating to liberty of the press and free speech 

Currentness 

ART. LXXVII. Article XVI of Part the First is hereby annulled and the following is adopted in place thereof: 

[See Pt. 1, Art. 16, for text] 

Notes of Decisions (1) 

M.G.L.A. Const. Amend. Art. 77, MA CONST Amend. Art. 77 
Current through amendments approved February 1, 2019 
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Massachusetts General Laws Annotated 
Part III. Courts, Judicial Officers and Proceedings in Civil Cases (Ch. 211-262) 

Title I. Courts and Judicial Officers (Ch. 211-222) 

Chapter 215. Probate Courts (Refs & Annos) 

M.G.L.A. 215 § 13 

§ 13. Reservation and report of case to appeals court 

Currentness 

A judge of the probate court by whom a case or matter is heard for final determination may reserve and report the 
evidence and all questions of law therein for consideration of the appeals court, and thereupon like proceedings shall be 
had as upon appeal. And if, upon making an interlocutory judgment, decree or order, he is of opinion that it so affects 
the merits of the controversy that the matter ought, before further proceedings, to be determined by the appeals court, 
he may report the question for that purpose, and stay all further proceedings except such as are necessary to preserve 
the rights of the parties. 

Credits 
Amended by St.1973, c. 1114, § 68; St.1975, c. 400, § 59. 

Notes of Decisions (42) 

M.G.L.A. 215 § 13, MA ST 215 § 13 
Current through Chapter 9 of the 2019 1st Annual Session 
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Rule 64. Report of Case, MA ST DOM REL P Rule 64 

Massachusetts General Laws Annotated 
Massachusetts Rules of Domestic Relations Procedure (Refs & Annos) 

VIII. Provisional and Final Remedies and Special Procedures (Refs & Annos) 

Massachusetts Rules of Domestic Relations Procedure(Mass.R.Dom.Rel.P.), Rule 64 

Rule 64. Report of Case 

Currentness 

(a) Courts Other Than District Court. The court, after verdict or after a finding of facts under Rule 52, may report the 

case for determination by the appeals court. If the trial court is of opinion that an interlocutory finding or order made 

by it so affects the merits of the controversy that the matter ought to be determined by the appeals court before any 

further proceedings in the trial court, it may report such matter, and may stay all further proceedings except such as are 

necessary to preserve the rights of the parties. The court, upon request of the parties, in any case where the parties agree 

in writing as to all the material facts, may report the case to the appeals court for determination without making any 

decision thereon. In an action commenced before a single justice of the supreme judicial court, the court may report the 

case in the circumstances above described to either the appeals court or the full supreme judicial court; provided further 

that a single justice of the supreme judicial court may at any time reserve any question of law for consideration by the 

full court, and shall report so much of the case as is necessary for understanding the question reserved. 

(b) District Court. Report of a case or a ruling by the court to the Appellate Division shall be governed by District/ 

Municipal Courts Rules for Appellate Division Appeal 5. 

Massachusetts Rules of Domestic Relations Procedure (Mass. R. Dom. Rel. P.), Rule 64, MA ST DOM REL P Rule 

64 
Current with amendments received through February 15, 2019. 
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